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P R O C E E D I N G S 

THE CLERK:  Quill Books Limited v. ABCD Graphics and 

Design, Inc., doing business as Blushing Books Publishing, Case 

No. 19mc13.  Counsel, please note your appearances for the 

record.  

MR. BASNIGHT:  Dan Basnight for Quill, Your Honor. 

THE COURT:  Good morning. 

MR. REILLY:  Good morning, Your Honor.  Craig Reilly 

for Rachelle Soto, the nonparty. 

THE COURT:  Good morning, Mr. Reilly.  

This matter comes before the Court on the motion to 

compel with regard to a third-party subpoena in connection with 

a case in the Western District of Oklahoma brought by Quill 

Books, and the third party is Rachelle Soto in this case.  I 

reviewed the pleadings and the attachments, and as I understand 

it, there has been production of documents pursuant to the 

subpoena, and there has been a deposition of Ms. Soto, and the 

movant, Quill Books, is now seeking to determine whether or not 

there are documents that have been withheld based on objections 

for relevance, vagueness, and on the basis that some of the 

requests call for legal conclusions.  

So before we get to the other issues, let me just 

clarify that issue right at the start to try and short-circuit 

some of this.  Are there any documents that have been withheld, 

Mr. Reilly, on the basis of relevance, vagueness, or that the 
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requests call for legal conclusions?  

MR. REILLY:  No, Your Honor.  

THE COURT:  Okay.  And that is as I understood the 

representation in the opposition, that's now been represented 

in open court.  I believe that issue is fully addressed.  Is 

there any further reason to address that issue?  

MR. BASNIGHT:  No, Your Honor.  I'm willing to accept 

Mr. Reilly's representation and just talk about privacy and 

confidentiality. 

THE COURT:  Thank you.  And we will get to those.  

Let me just make sure I'm understanding what the dispute is at 

this point.  Another issue raised in the motion to compel was 

the production of metadata in connection with documents already 

produced.  Is that still an outstanding request, or is that no 

longer something that you are seeking?  

MR. BASNIGHT:  It is, Your Honor. 

THE COURT:  Okay.  I'll hear from you first, 

Mr. Basnight.  

MR. BASNIGHT:  Your Honor, would you like to begin 

with the metadata issue or -- 

THE COURT:  Yes. 

MR. BASNIGHT:  Okay.  

THE COURT:  Yes, I'll do that, and then we'll turn to 

the next issues. 

MR. BASNIGHT:  All right.  On the metadata issue, 
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Your Honor, the, the real importance of the metadata relates to 

this document that was provided to Ms. Cain, pen name for 

Ms. Soto, which she used to incorporate into the take-down 

notices.  It was prepared -- 

THE COURT:  You mean the comparison of the two books, 

the 44 percent?  

MR. BASNIGHT:  The comparison -- yes, sir, the 

comparison of approximately 44 percent of the first book in 

each of the two trilogies.  Now, according to Ms. Cain, that 

was prepared by a good friend, and the problem with that, Your 

Honor, if I may just briefly hand up -- 

THE COURT:  Thank you. 

MR. BASNIGHT:  These are, these are discovery 

responses that were answered by Blushing, who is Ms. Cain's 

publisher.  The problem, the problem with that, Your Honor, is, 

as you see in the response to Interrogatory No. 1, Blushing 

says it doesn't know who that person is, that it has no idea 

who that person is.

Now, Ms. Cain knows who that person is, but she 

wouldn't answer that question in her deposition on the record.  

It was necessary for Mr. Bredehoft to go off the record, get it 

in a confidential portion of the transcript, and where it 

stands as we stand here today is that is available only to 

counsel of record.  It can't be disclosed to anyone who's not 

counsel of record.  It can't be used in the trial.  It's of no 
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use to Oklahoma counsel in the trial, and Ms. -- so Ms. Cain 

knows who the person is.  She gave the name of the person.

Blushing says it doesn't know, so we don't have any 

way to get that other than from Ms. Cain.  And the metadata, 

the answer to, to really who authored that document, whether it 

was modified, when it was authored, when it was modified, 

that's in the metadata for the, for the documents.  

If we had a native copy of that comparison document, 

we could tell who wrote it, who modified it, when and where.  

That's extremely important for the issue of how much input into 

the take-down notices were, were on the part of this other 

person that was identified by Ms. Cain confidentially and how 

much was Ms. Cain herself.

And then in the same, the same document, if you look 

at response to requests for admission, it's on page 28, next to 

the last page, a request for admission was admit that Ms. Cain 

misrepresented her involvement with the filing of the take-down 

notices, and this is Blushing, her publisher, responding to 

that.  Their response is:  Admitted.  Cain misrepresented her 

involvement.

So a question that's going to be before the Oklahoma 

court is how were these take-down notices prepared?  Was that 

person, that person who's not now identified, was that person 

really qualified to do this analysis?  What's her educational 

background?  What type of training did she have to do these 
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types of comparison?  Was she qualified for that input into the 

take-down notices?  And as it stands right now, that can't -- 

that issue can't be developed, and it's really of no use to 

Oklahoma counsel in trying his case.

So we would, we would ask for metadata on that point, 

Your Honor.  We would also ask for an order stating that 

Oklahoma counsel can disclose the identity of that person, can 

use it in open court. 

THE COURT:  Do you agree that there was no specific 

request for metadata made when these subpoenas were issued?  

MR. BASNIGHT:  Yes.  Your Honor, I reviewed that, I 

reviewed Mr. Reilly's response to it, and I agree with it.

THE COURT:  And do you agree that the use of 

information that was previously provided pursuant to the 

subpoena has been used by your client for extrajudicial 

purposes by posting it on the internet?  

MR. BASNIGHT:  Well, I think you're referring to 

posting on the Omegaverse, the Omegaverse site. 

THE COURT:  Is that the internet?  

MR. BASNIGHT:  Yes.  Yes, I agree. 

THE COURT:  And was that done?  

MR. BASNIGHT:  Yes. 

THE COURT:  And was that done by your client?  

MR. BASNIGHT:  Well, that predates my involvement in, 

in the case, Your Honor, but I assume -- 
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THE COURT:  Was it done by counsel?  

MR. BASNIGHT:  No, it wasn't done by counsel. 

THE COURT:  Other than your client, was that material 

provided to anyone else?  

MR. BASNIGHT:  Not to my knowledge, no. 

THE COURT:  Would it be a fair inference that if it 

was posted -- and it was posted -- that it had to have been 

done by your client?  

MR. BASNIGHT:  Yes.  It's a fair inference, yes. 

THE COURT:  Is one of the purposes of having a 

protective order and having things restricted in their use in 

order to prevent the misuse of discovery materials which are 

provided for the purpose of developing litigation?  

MR. BASNIGHT:  Yes, of course.  

THE COURT:  How should the Court address that given 

the record in the case?  

MR. BASNIGHT:  Your Honor, Mr. Reilly suggests a 

protective order for the confidential and private information, 

and I don't think our side has any problem with agreeing to a 

protective order as long as it doesn't restrict Oklahoma's 

counsel's ability to put on his case at trial.  Without the 

documents, he can't, he can't proceed on the confidential and 

private information, and he certainly can't proceed with regard 

to the take-down notices if he can't go forward on the identity 

of the person who supplied the comparison document. 
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THE COURT:  I'm having a hard time understanding the 

importance of the identity of that person.  I understand the 

importance of the comparison, that it played a role in making a 

decision to send these notices to Amazon and others and that's 

what the focus of the case is about, but if one takes out the 

cynical or nefarious notion that the person, you know, that 

there's a desire to identify the person and then share it with 

someone who apparently has interest beyond the litigation to 

post this information in the wider world, what difference does 

it make who that person is?  

MR. BASNIGHT:  It goes to the qualifications of the 

person to, to make the comparison, whether the person had the 

requisite training or whether the person had any background in 

that area.  I mean, there needs to be some due diligence on the 

part of Oklahoma counsel to research this person and research 

that person's background in case Blushing makes representations 

at trial that this person had certain qualifications, had 

certain background to make the comparison. 

THE COURT:  Well, in cases involving competitors, 

where you have Attorney's Eyes Only protective orders, 

oftentimes clients are prevented from seeing very sensitive 

information.  Why could Oklahoma counsel not get access to that 

information and do that due diligence without sharing it with a 

person who appears to have already shared information on the 

internet of a sensitive nature already?  
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MR. BASNIGHT:  He would have to do the research 

totally by himself.  He couldn't -- he couldn't share it with 

his paralegals.  He couldn't share it with his staff.  He 

couldn't share it with the people who ordinarily do that type 

of research.

Right now, there are three people that can have 

access to that information:  Mr. Bredehoft, myself, and 

Oklahoma counsel.  

THE COURT:  And who does it need to be shared with 

beyond those three to do what needs to be done to use it in the 

Oklahoma case?  

MR. BASNIGHT:  It would need to be -- at a minimum, 

it would need to be shared with Oklahoma's counsel's 

paralegals, his staff, the people that would normally do the 

research. 

THE COURT:  Was that ever raised with Mr. Reilly 

about expanding the protective order?  It's hard for me to 

understand, having read all of the material in this case, 

frankly, many things about this litigation, but it's been 

particularly hard for me to understand why you couldn't come to 

an agreement on a protective order, as opposed to having a 

verbal agreement at a deposition that was jousted back and 

forth a number of times about what the scope of it is.  

I don't understand why access to a single paralegal 

in Oklahoma would be something that required a motion to compel 
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to be filed.  

MR. BASNIGHT:  Mr. Reilly and I have not talked about 

this.  This predates my involvement in the case.  The 

negotiations occurred between Oklahoma counsel and Blushing.

I do know that they made an effort to sketch out the 

parameters of a protective order.  They weren't able to do it.  

They had meet and confers.  They exchanged a number of 

telephone calls.  They weren't able to do it, and that's why on 

July 25, they filed this motion to compel to force compliance. 

THE COURT:  Let me address this issue to Mr. Reilly 

just to see whether we can find a resolution.  

Mr. Reilly, if you'd known that all they are asking 

for is for whatever the limited scope of this information to be 

shared with a paralegal in Tulsa, Oklahoma, would you have had 

an objection to that?  

MR. REILLY:  No, Your Honor.  I think the typical 

Counsel's Eyes Only includes the lawyer's staff.  So we did not 

understand Counsel's Eyes Only to be only Mr. Bredehoft, but my 

concern is a further statement by Oklahoma counsel, who I think 

prepared the reply brief, as to what he needs and why he needs 

it.  

Had this argument taken place in March, right after 

Ms. Soto's deposition, and he had come to the Court and said:  

I want to look up this person, I want to depose this person, I 

want to subpoena documents from that person, this good 
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friend -- and that's all that this statement says.  They don't 

purport -- I don't think Blushing Books in Oklahoma purports 

that this person is an expert who is uniquely skilled to do a 

comparative literary analysis of these two works, but simply 

that it was a good friend of Ms. Soto who provided this 

information after having read Zoey Ellis's book.

But the use that the Oklahoma lawyer says he needs -- 

I need this immediately, Your Honor.  Order Mr. Reilly to 

produce it on Monday, the 19th, that is this coming Monday, 

because I have to file and list these names in our publicly 

filed pretrial report on August 20.  

And I don't think there's a proper purpose in even 

obtaining this name at this point.  On August 20, deposition 

designations are due in Oklahoma, according to the scheduling 

order.  There is no time to depose this person, let alone look 

them up. 

THE COURT:  Let me just clarify something.  

MR. REILLY:  Um-hum. 

THE COURT:  Is the good friend, has that name been 

provided to Mr. Bredehoft?  

MR. REILLY:  I understood from Mr. Basnight's 

representation that it was.  I would have to go back and look 

at the deposition transcript, which I have, to determine -- 

THE COURT:  That's what I understood as well.  

Mr. Basnight, you're nodding your head. 
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MR. BASNIGHT:  Yes, Your Honor. 

THE COURT:  Yes. 

MR. BASNIGHT:  And just to clarify, the designation 

is attorneys' of record eyes only.  There are three people that 

can see it:  I've seen it, Mr. Bredehoft has seen it, 

Mr. Lincecum has seen it in Oklahoma. 

MR. REILLY:  Right. 

THE COURT:  Very good.  

MR. BASNIGHT:  And so it's much narrower than we were 

discussing. 

THE COURT:  Right, I think I understand.  And so if 

Oklahoma counsel thinks that this individual is a necessary 

witness at the trial in Oklahoma, he knows the name of that 

person and now is going to have to apply to the judge in 

Oklahoma as to whether or not that name can be disclosed on, on 

the record.  Is everyone in agreement about that again?  

Again, Mr. Basnight is nodding his head. 

MR. BASNIGHT:  Yes. 

THE COURT:  Mr. Reilly?  

So the concern that this motion is going to change 

Oklahoma's counsel's decision with regard to what to write down 

on a witness list on August 20 is he already has that 

information.  

MR. REILLY:  He had the information as of March 28, 

when Ms. Soto was deposed.  According to the pretrial order, 
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scheduling order entered in Oklahoma -- and I have a copy for 

the Court if the Court cares to see it -- this was entered in 

February of this year. 

THE COURT:  No, I took a look at the Oklahoma 

docket -- 

MR. REILLY:  Yes. 

THE COURT:  -- and I see that they have a docket 

call, I think, on September 3 and a trial date -- 

MR. REILLY:  September 10. 

THE COURT:  -- on September 17, yes. 

MR. REILLY:  And the pretrial report is due on 

August 20, but that order states that the final list of 

witnesses for the plaintiff was due May 10, and there's no 

mention of this witness or any other witness.  There is no even 

mention of Zoey Ellis, the injured party, so -- 

THE COURT:  Well, let me, let me try and -- is your 

argument that the only purpose in asking for the metadata is an 

improper one, that it is to provide this information so that it 

can get to the client so that she could share it with the world 

and that then there would be people who are interested in the 

subject matter who would send nasty e-mails or do other things 

that has nothing to do with this litigation, and the Court 

shouldn't countenance that?  

MR. REILLY:  Yes.  And I think there was no, no 

request for the metadata, as the Court observed on -- as 
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counsel conceded.  It shouldn't be talking about metadata.  If 

the only purpose is to find out who the person is, they know 

who the person is.  They were told that back in March, and they 

did nothing with the information.  

Why didn't they come to you on March 29 and say we 

now need to expand the Counsel's Eyes Only order to allow my 

paralegal to go look this person up on the internet?  I mean, 

to come in now, two days -- two business days before the 

pretrial report is due, and say, oh, well, the reason I need 

that name, Judge, is so I can list it, that person is not in 

Oklahoma, can't be subpoenaed to appear for trial.  There's no 

time to depose that person.  

The only thing they want to do is publicly list that 

person on August 20 in the papers and make representations 

about what they think that person did in the public record 

without any other facts so that that person also will be a 

target of this vendetta.

So that's why I think the Court could deny all of 

this relief even for the confidential names on the basis of an 

improper purpose, because the only possible use that they've 

identified is to list it in the pretrial report due on Tuesday, 

but these are not witnesses they could -- none of them, none of 

the other confidential names are people that live in Oklahoma 

that could be subpoenaed for trial, and none could be deposed.  

None were listed back in May, when they did their 
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witness list.  This is a final witness list, which includes the 

caution:  Except for good cause shown, no witness will be 

permitted to testify in a party's case-in-chief unless such 

witness was included in the party's filed witness list.

That, that was back in May.  Had they come to you 

between March and May to get that relief, I would have 

understood it, but now the only purpose that they've said in 

their reply brief was to list it on August 20 in the public 

judicial record, and that's what they want to do.

So that's, that's my hearts-and-flowers pitch on why 

you could deny the request altogether, but it does underscore 

my request for this Court to enter a protective order if you 

are going to compel this information, that it be Counsel's Eyes 

Only, and that may include their staff, who need to assist 

counsel, and that they file it under seal in Oklahoma unless 

and until the judge in Oklahoma determines that it, it can be 

unsealed because there will be some proper use of it in the, 

you know, litigation of the case.

But for right now, the only purpose appears to be to 

list it uselessly on August 20 in the public judicial record in 

Oklahoma.  

THE COURT:  Thank you.

Mr. Basnight, is there -- we -- the argument may have 

gone beyond the metadata to the next topic, which was the 

notion of confidentiality and privacy objections overall.  Is 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Anneliese J. Thomson OCR-USDC/EDVA (703)299-8595

16

there anything else other than the name of that individual that 

you're seeking through asking for the metadata for all of the 

documents that have already been produced without the metadata?  

MR. BASNIGHT:  The -- no.  The, the purpose of the 

metadata is to see when the documents were altered, who was the 

original author, if they'd been authored -- altered, those 

types of things.  So it, it goes beyond simply the identity of 

the person.

But as far as, as Mr. Reilly's statement, you know, 

we don't want to litigate this case in cyberspace.  I mean, we 

don't have an objection to a protective order that would allow 

Oklahoma counsel to effectively put on its case.  

THE COURT:  Well, I would note that when your client 

sought to proceed under a pseudonym and that was denied, that 

she then dropped herself from the case rather than reveal her 

own identity and then revealed the identity of the third party 

in this case, whose name is now in the public record, which 

reflected that perhaps there was an extrajudicial interest that 

she had in proceeding in that strategic manner.  

So it doesn't give the Court a lot of comfort to be 

told that there isn't an interest in what happens outside of 

the courtroom when it appears that your client has at least on 

two occasions engaged in conduct that was designed to address 

this universe of people who take an interest in the subject 

matter on the internet.  
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MR. BASNIGHT:  Understood.  

THE COURT:  Go ahead and address your, your final two 

points with regard to confidentiality and the common interest 

privilege. 

MR. BASNIGHT:  The, the confidentiality and privacy 

concerns, Your Honor, I mean, we have, we have no objection to 

a protective order that would, as Mr. Reilly suggested, would 

limit it to counsel and his staff.  I mean, we, we want to make 

sure that Oklahoma counsel can effectively put on his case.

Moving to the common interest privilege, we, we 

believe that there are -- it's very difficult to evaluate from 

the privilege log whether this is a valid, a valid means of 

withholding the documents, and really it appears to me that 

only 13 e-mails rely on the common interest privilege either 

in, in whole or in part, and so what we would request, there's, 

there's really no way -- if I may hand this up, Your Honor? -- 

there's really no way that we can evaluate whether the, the 

common interest rule applies here, but we would ask for in 

camera review of only those 13 e-mails to determine whether 

some parts of those e-mails or all of them in totality can be 

produced.  

THE COURT:  And why have you selected these?  I see 

they're dated from May 21 through May 23, but there are 

documents that predate that -- 

MR. BASNIGHT:  Yes. 
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THE COURT:  -- and, of course, documents that 

postdate that. 

MR. BASNIGHT:  The answer to the Court's question why 

I selected them is because they're, they're identified as work 

product as a privilege basis, but there's no attorney listed 

here, and so I am jumping to the conclusion that it is the 

common interest rule that would be relied on there to exclude 

these from production.  

THE COURT:  I understand.  

MR. BASNIGHT:  And that -- that's, that's the 

request, Your Honor. 

THE COURT:  Thank you. 

MR. BASNIGHT:  Thank you. 

THE COURT:  Mr. Reilly, would you like to address 

that?  

MR. REILLY:  I don't think that's a sufficient 

showing even to trigger in camera review, Your Honor.  Their 

contention is not that -- and their, their contention had been 

in their opening papers only that the date of all of these 

entries being made, and I'm not just saying these 13 but all 

100 or so, being made predated their lawsuit and therefore 

could not possibly be attorney-client or work product with 

respect to their lawsuit, and we said that's right.  It was 

Ms. Soto and her publisher, Blushing Books, looking into 

whether they should file a lawsuit against Zoey Ellis for 
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plagiarism and copyright infringement.  So they consulted an 

attorney in May, and they were asked to gather information and 

prepare to communicate with the lawyer, just as it says in 

there:  obtaining information for lawyer.  

A party can create work product that they then share 

with their attorney.  I can go out and take photographs of the 

place where an accident occurred and give them to my attorney, 

and that's protected work product.

So this is not the situation that they're envisioning 

and arguing about.  So to simply come in and say, well, you 

know, I know I asked for all 100, and I know I gave you no 

argument as to any one of them or let alone all of them, but 

now, Your Honor, and not even in my reply brief but at the 

hearing, I'm going to say just give me these 13, again, before 

they can press the Court into service as a paralegal for them 

to do in camera review, they have to show a good faith basis 

based on fact that your in camera review will likely reveal 

that these are not privileged, not work product, or are subject 

to the crime fraud exception, which again was their original 

theory for opening up the, the privileged materials.

That's the only challenge they made in their opening 

papers.  Now, this is the third iteration then of their 

contention as to why you should do their work for them.  They 

haven't done any work in their papers to make the showing that 

the crime fraud exception applies or that the privilege log is 
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deficient other than to contest that it predated the -- their 

filing their lawsuit.  That's it.  It was in three sentences in 

their opening brief on the last page.

So I don't think they've made the proper showing, 

Your Honor, even for an in camera review of these 13 documents.  

It is appropriate for a client to prepare work product to then 

submit to the lawyer, and that's exactly what these entries say 

they're doing.  

THE COURT:  Thank you.  

This matter comes before the Court on the motion of 

Quill Books to compel compliance with the third-party subpoena 

that was issued originally in February and then superseded in 

March.  I find, having reviewed the pleadings and the exhibits 

and listening to the arguments of counsel, that the motion 

should be denied. 

It is clear that the issue with regard to overruling 

objections was addressed through Mr. Reilly's statement on the 

record and accepted by plaintiff's counsel that nothing has 

been withheld based on relevance, vagueness, or on legal 

conclusions, and therefore, the motion is denied.

With regard to the issue of confidentiality, 

metadata, and the joint privilege, I do not find that there is 

a basis to grant the motion of Quill Books.  I am not persuaded 

that the information sought would be ultimately in any way 

relevant to the resolution of the case in Oklahoma.  I find 
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that the protective order agreed to by counsel during the 

depositions was appropriate, especially in light of what the 

Court can only conclude was the intentional misuse of discovery 

materials by Quill Books or the former plaintiff, Zoey Ellis.  

It is unclear how those things were posted, but they were 

clearly used outside of the context of the litigation in order 

to have an impact -- a negative impact on perceived 

competitors, and the Court can only conclude that the effort to 

gather this information would be used if permitted for that 

purpose.  

I make no representation that counsel has done 

anything improper here or in Oklahoma, but the context in which 

this case arises, the fact that they are competitors, and the 

history of what has happened in this case from its inception 

here and in Oklahoma leads me to the conclusion that requiring 

the name of that individual who authored the comparison or any 

other names at this point would not be necessary or for 

legitimate purpose, especially in light of the timing of the 

filing of this motion and in light of the fact that, for 

example, the metadata was not requested specifically initially.

It is clear from the docket in Oklahoma that this 

case is on the verge of trial and that counsel have known of 

these dates for several months, and to the extent they did not 

have information which they felt was necessary, they had the 

opportunity and ability to come to this Court to seek to 
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clarify or expand the production, and they have not done so 

until the absolute 11th hour, at a time when it appears 

impossible that they would be able to revisit or open or extend 

discovery.  That's not before me, and that's not necessary for 

my decision.  But I find for all of those reasons that the 

motion must be denied.  

Is there anything else I need to address this 

morning?  

MR. BASNIGHT:  No, Your Honor. 

MR. REILLY:  No, Your Honor.  Thank you. 

MR. BASNIGHT:  Thank you. 

THE COURT:  Thank you.  Court will be in recess.

(Which were all the proceedings

 had at this time.)
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